Talking points prepared upon request 


Is it possible to replicate the COMPAL Programme in Africa? 

· There are certain ways in which a comprehensive programme on competition law and policy and consumer protection measures can be replicated from one region to another. As we all know, the COMPAL Programme has been targeting five selected Latin American countries with a three level approach (micro, mezzo and macro). Recently as a result of the final evaluation of this programme at its first phase of implementation, these three levels have proven to be useful not only to implement the programme but also to monitor and evaluate it. In this connection, if other regions of the world would like to apply the same strategy for COMPAL development intervention, one should take into account the following features that have connected the five selected Latin American countries: 
· Commonalities amongst the potential beneficiary countries as regards the level of implementation and institutional development of their competition and consumer protection policies; 
· A sound absorptive capacity of the potential beneficiary countries to further strengthen their competition and consumer protection's institutions and capacities. 
· Overall government support; and
· Local circumstances (e.g. favourable private sector; a good level of development of their consumer associations, participation of the academia in teaching courses on competition and consumer protection measures, etc) 
· Cross-cutting features amongst beneficiaries, in terms of common regional groupings, intra-sector commonalities (same branches or subsidiaries), among others. 
Competition Policy in Africa

· On the whole, during the past twenty years, a number of Least Developed Countries (LDCs) mainly in the African continent have implemented development strategies based on trade liberalization (privatization, deregulation and financial sector liberalization). In addition, most LDCs have also adopted some form of competition policy over the past decade. In a number of instances, trade liberalizing measures have been part of an exercise to obtain financial aid. However, they have not been effective in achieving the purpose they were intended to serve, namely the adoption of competition principles. 

Overall constraints when applying competition and consumer protection policies in LDCs
· The following obstacles are often encountered in LDCs 
: 
(a) Conflict with other policy objectives

(b) Resistance from vested interests
 
(c) Lack of good governance
 

(d) Tension with sector-specific regulators 

(e) Capacity constraints
 

(f) Lack of political will and independence
 
· Undoubtedly, Competition and Consumer Protection policies contribute to the enhanced economic performance of the African countries, regardless of the stage of development. However, one size does not fit all. The reason being that challenges facing developing and developed countries are different. It is therefore imperative that each country formulates its own policies to address its own specific needs. 

Regional Competition Policy in Africa?
· Some expression of regionalism when applying competition rules can be found in the following regional groupings:

· The Common Market for Eastern and Southern Africa (COMESA) is a regional integration grouping currently with nineteen African sovereign states (Burundi, Comoros, D.R.Congo, Djibouti, Egypt Eritrea, Ethiopia, Kenya, Libya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia and Zimbabwe). By virtue of the COMESA Treaty, these countries have agreed to promote regional integration  through trade development and to develop their human and natural resources for the mutual benefit of the all their peoples. 

· The Southern African Development Community (SADC), which is an economic grouping of fourteen countries, is the other regional body that contains provisions in its Treaty that favour and promote competition. The primary objective of the SADC alliance is to promote economic growth and development, to alleviate poverty, to enhance the standard and quality of life of the peoples of Southern Africa, and to support the socially disadvantaged through regional integration. The competition provision under the SADC Treaty reads: ‘Member States shall implement measures within the community that prohibit unfair business practices and promote competition’.
· The third regional body of great economic importance is the Southern Africa Customs Union (SACU). Its treaty contains two very important provisions that address competition in the customs union. Article 40 states: ‘1. Member States agree that there shall be competition policies in each Member State. 2. Member States shall cooperate with each other with respect to the enforcement of competition laws and regulations’. The treaty goes further to provide for remedies relating to unfair trading practices. Article 41 provides for unfair trading practices: The council shall, on the advise of the commission, develop policies and instruments to address unfair trade practices between Member States. 
· Another regional body that has a direct impact on COMESA competition regulations, is the East African Community (EAC).10 Article 75 of the EAC on the establishment of a customs union Section 1(i) specifies competition as one of the areas in which Member States needs to develop a joint protocol. The EAC has developed a draft competition law to operationalize Article 75 1(i) on competition. The draft regional competition law for the EAC Member States is at an advanced stage of enactment and has been discussed by the Council of Ministers. Two Member States of EAC are members of COMESA and the other member belongs to SADC.

· A regional grouping that deserves special distinction is the "Union Economique et Monétaire Ouest Africaine" (UEMOA/WAEMU). UNCTAD has assisted the eight WAEMU members (Bénin; Burkina Faso; Côte d'Ivoire; Guinée Bissau; Mali; Niger; Sénégal and Togo) with the implementation on common competition rules and has cooperated with the member states in the fields of effective enforcement of community competition rules, identification of areas of concern for national competition authorities and the need to conduct an in-depth peer review of competition policy for WAEMU and its member states. UNCTAD has been actively working with the WAEMU secretariat over the last decade. For instance, during 2006, five national training seminars on the implementation of the WAEMU common competition rules were organised in cooperation with the WAEMU secretariat in five member states:  29 May - 2 June, Niamey (Niger); 5-9 June, Dakar (Senegal); 3-7 July, Ouagadougou (Burkina Faso); 11-15 September; Bomako (Mali) and on  20-21 November 2006 in Catonou (Benin). In this connexion, four regional seminars on common competition rules of WAEMU were held in Abidjan (Côte d'Ivoire) on 28-30 June, Lomé (Togo) on 7-9 August, Bissau (Guinea Bissau) on 2-5 October and in Cotonu (Benin) on 22-24 November 2006. Finally, in 2007, assistance continued to be provided to members of the WAEMU on the implementation on common competition rules.  In this connexion, UNCTAD organised two regional meetings held on 26-27 March 2007 in Cotonou (Benin).
· To sum up, throughout the African continent, there are four regional groupings that cover the whole region. These are located in West Africa – ECOWAS; Central Africa – CEMAC; Eastern and Southern Africa – ESA Group; and SADC Group. 
· A final word should be devoted to the finalized negotiations of the Economic Partnership Agreements (EPA’s) between the European Union (EU) and the four African EPA regions (West Africa – ECOWAS; Central Africa – CEMAC; Eastern and Southern Africa – ESA Group; and SADC Group).  The basic EU demand on African EPA countries is likely to be the reduction of African applied tariffs against EU imports to zero by 2020.  EPA’s are made WTO – compatible partly by making market access concessions between the EU and participating African regional groups reciprocal, even though the asymmetry involved suggests that African market access concessions should be phased-in gradually over the transitional period of 10-12 years, starting from the effectiveness of the EPAs back in January 2008.  In addition to opening to EU imports, the EPA objective of establishing fully integrated African regions suggests that African countries should also further open to both intra-regional and inter-regional imports. In this connection, competition provisions in these agreements were also part of the aid-and-trade package. 

Competition Policy implementation at national level 
· As has been said earlier, several African countries have established relatively open trade regimes following a general trend towards implementing reforms. These countries introduced competition laws and reduced unnecessary trade barriers. The following paragraphs provide some insight into the developments in selected African countries. It is, however, important to note that though some African countries have introduced competition law in their national markets, the effectiveness, success and independence of these institutions is questionable, with a few exceptions. The structure of some of these institutions is outlined below.

Autonomous competition regulatory bodies

· From the list of African countries with competition policy, Zambia and South Africa are the only two countries, with autonomous competition regulatory bodies. The autonomy of a competition authority ensures that the institution is immune from political intervention.

· South Africa: South Africa’s new competition legislation was promulgated in 1998. The Competition Act, no 89 of 1998, provided for the establishment of the Competition Commission, the Competition Tribunal and the Competition Appeal Court to replace the Competition Board which had been responsible for the implementation of the Maintenance and Promotion of Competition Act of 1979 (Trade and Industrial Policy Strategies: 2002, p1). The Competition Commission is the investigative body, responsible for investigating mergers, exemptions and complaints although it does take decisions on intermediate mergers. Once it has conducted its investigation, the Commission refers its decisions on complaints, exemptions and large mergers to the Competition Tribunal. It is important to note that the Commission is an autonomous institution, with the rights to initiate investigations. The Tribunal is regarded as the Court of First Instance. It handles appeals on intermediate mergers and complaints non-referred by the Competition Commission. The Competition Appeal Court considers appeals of Competition Tribunal decisions. The Appeal Court has the status of a High Court.
· Zambia: In the Republic of Zambia, the Competition and Fair Trading Act is the only legislation in Zambia giving the courts jurisdiction to review a code of conduct, which is “anti-competitive” or “unfair”. The Act considers anti-competitive trade practices as “any category of agreements, decisions and practices which have as their object the prevention, restriction or distortion of competition to an appreciable extent in Zambia” Part II of the Act establishes an enforcement machinery: The Zambian Competition Commission is mandated to implement the Act. It is responsible for monitoring; controlling and prohibiting acts or behaviour, which are likely to negatively affect competition and fair-trading in the country. The Commission is an autonomous institution and, has power to initiate investigations or at the request of any person investigations in relation to the conduct proscribed by the act.

Non-autonomous regulatory bodies

· Whereas Zambia and South Africa are the only two countries with autonomous regulatory bodies, Kenya, Malawi and Tanzania do not have an independent competition authority. Botswana has recently accepted the importance of competition legislation. 
· Kenya:  The Monopolies and Prices Commission (MPC) is mandated to enforce Competition Principles and Rules in accordance with the provisions of the Restrictive Trade Practices, Monopolies and Price Control Act, Cap 504 of the Laws of Kenya. The Act was enacted in 1988 and came into force in February 1989. Competition law was introduced in Kenya to curb unfair market prices, ensure that consumer welfare is not violated and reduce direct Government controls and regulations in all economic activities within the country. The main objective of the Act is to encourage competition in the Kenyan economy by: prohibiting restrictive trade practices; controlling/regulating the activities of monopolies controlling the concentration of economic power; controlling of prices of some commodities believed to be essential to economic development and to enhance the welfare of low income consumers. During 2006, two consultative shareholders workshops were co-organised by UNCTAD and the Kenyan Monopolies and Prices Commission (5-6 June 2006 in Nairobi and on 8-9 June 2006 in Mombasa). Three sectoral studies on status of competition have been also launched. Assistance was also provided in the internal restructuring of its competition agency and a resource centre at the Monopolies and Prices Commission in Nairobi was established as recommended in the UNCTAD Peer Review. Study tours in four different countries were organized in 2006 within the framework of the review of the Restrictive Trade Practices, Monopolies and Price Control Act.  An ongoing process is the law reform to the Kenyan competition law which was originally seen as a transitional measure as the country moved from a price control regime to a market economy. Since 2005 the Kenyan Government has recognized this situation and has established a Task Force to review the law. A Terms of Reference of Task Force on Review of Competition Law was also established in 2005 as a result of the UNCTAD peer review report.
 

· Malawi: Government has adopted a competition policy framework (1998). With this competition policy framework, the Government is endeavors to adopt a competition policy and law aimed at further economic liberalization, which will lead to greater competitiveness in domestic markets. This means that it is not an autonomous institution. Restrictive Trade Practices, Monopolies and Price Control Act, Cap 504 of the Laws of Kenya The major goals of competition policy include the protection of consumer interests and the promotion of economic efficiency. Government envisages achieving these goals essentially through lowering barriers to entry and eliminating restrictive business practices. Three primary areas have been targeted including business behaviour calculated to eliminate or reduce competition; market structure which permit abuse by an entity in a position of market power; and government legislation, both existing and proposed, which may impact on operation of free market in the country. In addition, a Competition Policy Tribunal is expected to be established to resolve contentious issues in specific fields. Finally, UNCTAD's latest technical assistance activities comprise  the organization of a national judicial seminar which was jointly organized with the Ministry of Trade and Private Sector Development (27-28 March 2006, Mangochi) as well as three national workshops which were co-organized with the Malawi Competition and Fair Trade Commission (19-22 September 2006 in Lilongwe and Blantyre).
· Tanzania Tanzania’s competition legislation takes the form of the Fair Practices Act of 1994. The Competition Act is a comprehensive, well drafted law.  It properly focuses on enhancement of consumer welfare and promotion of efficiency as the objects of the Act.  It specifies three types of anticompetitive agreements, abuse of a dominant position, and anticompetitive mergers.  The legal standards that apply to these three types of abuses under the Act are consistent with good practice in competition law enforcement worldwide.  The Act provides the FCC with adequate investigatory and information gathering tools, and with adequate sanctioning powers.  The FCC is also given a broad range of powers. The FCC is also given a broad range of powers to conduct competition advocacy-to advocate for enlightened competition policy in other public policy contexts, including legislation, Government economic policy, trade, regulation and regulatory reform. Needs for the Tanzanian's competition system are in order: capacity building; building a competition culture; Law enforcement and competition advocacy.
· Botswana: As a result of UNCTAD active technical assistance activities
, the Government of Botswana announced its intention to promulgate a policy that regulates competition in Botswana's economy. It acknowledges that it is critical that the policy adopts a clear language that spells out specific actions that government will take to address inequities in the economy. These developments are currently at an infancy stage, but are also welcomed by its trading partners within SADC. Proposals to have the policy clearly show that “Per se” is an outright prohibition. Botswana is keen to embrace best economic practices. The draft policy seeks to enhance economic efficiency, thereby maximizing consumer benefits. Even though the draft is in the final stage of approval, it has been delayed due to institutional arrangements (internal policy issues, ministry staff turnover) in order to merge the newly created institutional framework for competition enforcement and the existing institutional framework that has been implemented for consumer protection. It is envisaged that by July 2008, the competition policy framework will be adopted. 

Final remarks
· There’s no doubt that economic challenges faced by Latin American developing countries and African LDC economies are different. Whilst the first group brace themselves for strengthening their already created institutions and capacities in the areas of competition and consumer protection policies, LDCs are still under pressure to provide basic needs to society! Amongst the developmental challenges facing LDCs are poverty and unemployment, lack of infrastructure development and an insignificant inflow of foreign direct investment. Nonetheless, the adoption of competition and consumer protection policies can play a pivotal role in addressing these fundamental needs, taking into account the work carried out by UNCTAD and other institutions in charge of providing technical assistance to these countries. 

· Without prejudice of the foregoing, if lessons learned and expertise acquired as a result of the implementation of the COMPAL Programme in some selected Latin American countries are to be extrapolated to the African region, one should take into account the following recommendations: 
· Explore the possibilities to create synergies with ongoing technical assistance provided at regional level (e.g. the case of the WAEMU secretariat and their member states). This dimension should be regarded as the macro level feature applied to COMPAL as a whole.

· Examine the options available to undertake specific target-oriented activities at micro and mezzo levels to some selected African countries where there is some institutional development on competition law and policy (e.g. Malawi, Zambia, Tanzania, Botswana or Kenya). If a macro level dimension should be applied to these separate national projects, one should take into account the most effective regional grouping in applying competition rules at this level and, where possible, all the individual potential beneficiary countries can be part of this regional grouping. 
*
*
*

� In some African countries, greediness, corruption and poverty have resulted in politicians delaying the introduction of competition policy. This is mainly due to conflict of interest as most of those in power are also active participants in the domestic economy. The feeling is that by adhering to globalization and liberalization policies, their wealth, and the protected nature of their inefficient businesses would be eroded by the entry of big, efficient and well-managed multinational companies. Nevertheless, the situation seems to be changing, as the need for LDCs to adhere to world policies increases.


� These obstacles were listed by the United Nations Economic Commission for Africa (UNECA) for African countries and other LDCs experience. While some of them are unique to LDCs, others are also experienced in other countries.


� Governments in Africa tend to be opposed to the idea of implementing competition policy owing to the extended belief that applying competition policy unnecessarily constrains the ability of governments to achieve other "genuine" policy objectives. For example, LDC governments are reluctant to expose their small and medium enterprises (SMEs) to foreign competition because they doubt the latter’s potential to create job opportunities.


� The issue of vested interests, or resistance to competition, within LDCs and developing countries in Africa seem to surface from both business firms and politicians. Opening up borders to competition is seen as dangerous for the survival of national firms. It is understandable that change is uncomfortable or even threatening; as a result, businesses would definitely try to avoid competition as far as possible4. It is however important for policy makers to demonstrate and weigh the long-term costs and benefits of competition policy and law implementation, so as to get business support.


� Many African LDCs do not implement competition policy measures because of lack of good governance. In many cases,


governments provide concentrated benefits to a small favoured organized group of the population, e.g. a business lobby. In the process the widely dispersed and unorganized groups, e.g. consumers forfeit the benefits of competition. These types of activities can be linked to the corruption activities prevalent in some African countries.


� In most instances, competition authorities are put in place to regulate the overall economic activities within a country, including those sectors under the ambit of sector-specific regulators. However, competition authorities cannot explicitly deal with issues such as redistributive policy and universal service obligations. In this regard, sector-specific regulators will continue to play the role for which they were created: to make optimal arrangements for the supply of public goods, while ensuring that natural monopolies do not abuse their position in the market. Confusion sometimes exists between competition and other regulators as to who has jurisdiction over certain matters. To avoid conflict and confrontation between a general competition authority and a sector specific regulator, a Memorandum of Understanding (MOU) is often entered into. This aims to ensure that an industry is not subjected to duplicative or conflicting intervention by regulators.


� Competition authorities have to unsuccessfully compete with the private sector for skills and resources. As a result, capacity constraints seem to accelerate some of the challenges faced by LDCs in implementing competition policies and laws. This is exacerbated not only by the financial crises that most of these countries face, but is also the lack of political backing of competition policy.


� The absence of political support and the interference on the activities of competition authorities undermines the institutions’ independence as custodians of competition. Because competition regulators are exclusively dependent on state for funding, the competition authorities’ independence is indirectly undermined.


� See Gachuiri and Lipimile. Competition Provisions in Regional Trade Agreements. United Nations (2005) 


� Given the current tariff structures in each of groups of African countries, it would not be unreasonable to set a target for each to achieve a simple average tariff rate of 15% within the range of 0-30% by the time the EPAs become effective in 2008.  Beyond 2008, six step-wise reductions of 5 percentage points from the maximum rate every two years should accomplish the total elimination of tariffs against EU imports by 2020. If each of the African EPA regions achieves a customs union status with a common CET by 2007, tariffs against intra – regional imports would automatically be eliminated by the 2008 effectiveness date of the EPAs.  In addition, the elimination of all tariffs on inter – regional African imports could occur within 4-5 years of coming into force of the EPAs, i.e., around 2012 or 2013. The dramatic opening to EU imports envisaged in the EPA negotiations will obviously involve significant adjustment costs, particularly in terms of fiscal revenue losses and de-industrialization.  However, the EPAs constitute an “aid and trade” package.  Therefore, the negotiations should include the provision by the EU of appropriate adjustment assistance for both aspects of these costs





� In 2005, a number of needs were raised by UNCTAD’s Peer Review. The report concluded that in Kenya there was a weak competition culture and action should be taken in order to promote an extensive programme of advocacy and communications directed towards a broad range of stakeholders in order to promote a greater awareness and understanding of the benefits of competition. The report also highlighted that the need for substantial training and financial resources for the commission particularly on aspects related to strategic planning (e.g., setting objectives/priorities), managing different programmes, and on how to build and organize an effective antitrust enforcement agency, etc.


� In order to help Botswana draft its competition legislation, UNCTAD assisted in the preparation of a competition Policy Framework.  Within the framework of assistance in the drafting of a competition bill, a consultative meeting between the stakeholders was organised (1-3 March 2006). A second meeting was held between Members of the Reference Group, Ministry of Trade and Industry Officials, the Attorney General's Office and the stakeholders to discuss the  draft competition bill 2006 and the application guidelines (15-16 June 2006). UNCTAD also organized workshop for stakeholders to discuss its final draft (1 November 2007, Gaborone).
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